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WASHINGTON'S JAILS: A LEGISLATIVE
FAILURE
Bob Free*
Washington's statutory law governing city and county jails', is
archaic and ineffective. A substantial majority of the statutes governing local jails were adopted in 1877 and are not well suited to a
modern criminal justice system. Attempts to replace these archaic laws
with more enlightened legislation have been repeatedly rejected by a
legislature that is apparently ignorant of or indifferent to the need for
jail reform. 2 As a result, Washington's local jails are frequently the
subject of deserved criticism for their dilapidated facilities and for the
disregard of prisoners' legal rights that occur there.3
Washington has not kept abreast of other states that have passed
jail reform legislation. Six states 4 have assumed state control of their
local jails, thus facilitating overall state planning and smoothing out
the disparities inherent in local funding efforts. 5 Washington still

* Attorney, MacDonald, Hoague & Bayless, Seattle; Member, Washington State
and Seittle-King County Bar Ass'ns; B.A., 1969, University of California at Berkeley; M.A., 1970, Stanford University; J.D., 1975, University of Washington. The
author toured county jails in Washington while working on the ACLU County Jail
Project.
1. As generally defined, "[A] jail is a locally administered institution that has
the authority to retain adults for 48 hours or longer." LAw ENFORCEMENT ASSIST.
ADMIN., U.S. DEP'T OF JUSTICE, THE NATIONS JAILS at iii (1975). As the "intake point"
for the entire criminal justice system, the local jail serves both as a detention center
for persons facing criminal charges and, along with prisons, as a correctional facility
for those serving sentences for up to one year. Prisons are state administered institutions housing only sentenced prisoners. See WASH. REV. CODE § 9.92.010-.030 (1974)
(sentencing to county jails for misdemeanors and gross misdemeanors) and id. §
9.95.010 (sentencing to state prisons).
2. See Part 11 infra.
3. See Part I infra.
4. States that have assumed substantial control of their local jails include: Alaska,
ALASKA STAT. ch. 33.30 (1975); Connecticut, CONN. GEN. STAT. ANN. ch. 18-322 (1975);
Delaware, DEL. CODE ANN. tit. 11, §§ 6501 et seq. (1974); Hawaii, HAWAII REv. STAT.
tit. 20, ch. 353 (Supp. 1975); Rhode Island, R.I. GEN. LAWS ANN. §§ 13-2-5 et seq.
(Supp. 1975); Vermont, VT. STAT. ANN. tit. 28, 88 103, 109 (Supp. 1975). See generally
NATIONAL ADVISORY COMM'N ON CRIM. JUSTICE STANDARDS AND GOALS, CORRECTIONS

292 (1973).
5. One commission has recommended that "[a 11local detention and correctional
functions, both pre- and postconviction, should be incorporated within the appropriate
State system by 1982." NATIONAL ADVISORY COMM'N ON CRIM. JUSTICE STANDARDS AND
GOALS, CORRECTIONS 292 (1973).
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grants to each city and county absolute authority over its jails. 6 More
than twenty states have adopted enforceable statewide minimum standards applicable to jails which assure that the constitutional rights of
the incarcerated are protected. 7 Washington, however, has no enforceable statewide minimum standards. This article will examine the
present condition of Washington's jails 8 and the existing statutes governing them. It concludes that the passage of comprehensive jail
standards legislation is needed to protect the rights of the confined.
I.

THE PROBLEMS WITH WASHINGTON'S JAILS

The condemnation and criticism of local jails throughout the
United States is widespread and historic,9 and Washington's jails have
not escaped such criticism. United States Attorneys for Washington
and attorneys from the Civil Rights Division of the Department of
Justice, after touring Washington's jails, intimated that a federal lawsuit attacking every Washington jail for the violation of prisoners' civil
rights would be justified. The deficiencies of Washington jails listed by
the federal attorneys include:' 0
6. See WASH. REV. CODE § 36.63.010 (1974) (authorizing establishment of county
jails); id. § 36.63.160 (providing for joint county and city acquisition, control, ownership, and maintenance of jails); id. § 35.21.330 (authorizing cities and towns to build
and operate jails).
7. ABA COMM'N ON CORRECTIONAL FACILITIES AND SERVICES, SURVEY AND HANDBOOK ON STATE STANDARDS AND INSPECTION LEGISLATION FOR JAILS AND JUVENILE DETENTION FACILITIES 5 (3d ed. 1974).

8. Local jails in Washington generally can be divided into three groups: (1) city
jails, under the auspices of the local police department; (2) county jails, under the
auspices of the county sheriff; and (3) lock-ups or holding facilities, housed in local
police departments. Lock-ups may be used for those awaiting preliminary hearings or
needing temporary detention for investigative purposes. City jails in Washington are
generally located in police stations or precincts. In the less populated, rural areas of
Washington, city jails are often small, two- or four-person holding facilities in the
police station. County jails are larger institutions, generally located in the top floor or
basement of the county courthouse, King County Jail being the largest in the state
with capacity for 750 prisoners. For figures on the capacity of several county and city
jails, see WASHINGTON STATE CITY & COUNTY JAIL COMM'N, REPORT TO THE WASHINGTON STATE LEGISLATURE, Appendix B-7 (1976).
9. The criticism of jails is documented in R. GOLDFARB, JAILS: THE ULTIMATE
GHETTO (1975). The American Bar Association Resource Center on Correctional Law
and Legal Services has stated in ABA RESOURCE CENTER ON CORRECTIONAL LAW AND
LEGAL SERV., NEW GUIDELINES FOR INMATES IN LOCAL AND COUNTY JAILS (1973): "Local
and county jails are notorious for their dilapidated facilities, lack of rehabilitation,
and, often, disregard for prisoners' legal rights." Id. at 2.
10. Letter from Stan Pitkin and Dean Smith, United States Attorneys for Washington, to all County Prosecutors in Washington, Jan. 9, 1975 (on file at the offices of
the Washington Law Review).
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(1) Living conditions generally such as inadequate ventilation, heating, lighting, and toilet and shower facilities-also overcrowding and
unsafe or unsanitary living areas;
(2) Inadequate staffing leading to, among other things, no protection
for an inmate against assault by another inmate;
(3) Inadequate classification and assignment procedures which fail to
distinguish between pre-trial detainees and convicts, or to separate
violent, aggressive inmates, etc.;
(4) Inadequate provision for exercise;
(5) Arbitrary restrictions on visitation;
(6) Arbitrary restrictions on correspondence;
(7) Inadequate diet, i.e., a failure to serve three meals a day which
provide necessary caloric and nutritional values; [and]
(8) Lack of due process with respect to disciplinary proceedings, such
as a failure to advise inmates regarding the rules and sanctions which
may be applied for violations, or inadequate procedural safeguards.
Similarly, a jail inspection report published by Washington's Department of Social and Health Services concluded, "Out of [146] local
jails in use in the State of Washington, 88 were found to have conditions unfavorable for the confinement of prisoners."" The American
Civil Liberties Union of Washington (ACLU), in another inspection
report on Washington jails, stated, "In the strictest sense, our jails are
lawless institutions, governed neither by the Constitution nor by
statute. They are governed by chance and whim. Thus our jails are
inhumane and unlawful institutions."' 12 Among the abuses discovered
during inspections of numerous jails and listed by the ACLU were:
use of "strip cells,"'13 banning of newspapers, censorship of books and
magazines, reading of attorney-client mail and arbitrary censorship of
other mail, overly strict restrictions on visiting rights, failure to afford
hearings or other due process protections in inmate disciplinary matters, and inadequate medical care.
11. OFFICE OF ADULT CORRECTIONS, WASHINGTON DEP'T OF Soc. & HEALTH SERV.,
JAIL INSPECTION REPORT 59 (1972) (hereinafter cited as JAIL INSPECTION REPORT). The
quoted passage from the report incorrectly stated that there were 163 local jails in use
in Washington. The correct figure is 146. See JAIL INSPECTION REPORT, Errata, inside

front cover.
12. AMERICAN CIv. LIB. UNION OF WASH., ACLU COUNTY JAIL PROJECT, A REPORT
24 (1973) (hereinafter cited as ACLU REPORT).
13. The practices involved in a so-called strip cell are graphically described in
Jordan v. Fitzharris, 257 F. Supp. 674 (N.D. Cal. 1966).
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Serious problems stem from the practices of most Washington city
and county jails of not separately incarcerating pretrial detainees and
sentenced prisioners. 1 4 According to one study of King County jails in
1973, approximately 60 percent of the jail population was composed
of individuals awaiting trial.' 5 Because individuals awaiting trialpresumed by law to be innocent until proved guilty-may not be subjected to "punishment" without due process of law, the only incursions
on the rights of pretrial detainees that are constitutional are those necessary to assure their presence at trial. In Washington, however, as in
many other jurisdictions,' 6 there is no distinction between the treat17
ment of pretrial detainees and sentenced prisoners.
14. Telephone interview with Floyd Powell, Washington Jail Inspector, in Seattle,
Apr. 6, 1976.
15. 2 MATHEMATICAL SCIENCES NORTHWEST, CORRECTIONS PROGRAMS AND FACILITIES FOR SEATTLE-KING COUNTY (1973), Appendix A, at 7 (Survey Results & Inmate
Profile).
16. Nationwide, of the jails that reported on their practices with respect to pretrial inmates and sentenced prisoners, 59% indicated that they did not follow a policy
of segregating the two groups. LAW ENFORCEMENT ASSIST. ADMIN., U.S. DEP'T OF JUSTICE, THE NATION'S JAILS 6 (1975).

17. The leading case, Brenneman v. Madigan, 343 F. Supp. 128 (N.D. Cal. 1972),
held that pretrial detainees may only be subjected to those restrictions that inhere in
their confinement and are justified by compelling necessities of jail administration. In
dealing with rights of visitation, telephone communication, and problems of mail censorship, the court stated "[w] hether onerous prison conditions are imposed on pre-trial
detainees under the shibboleth of 'punishment' or 'security,' the constitutionality of
those conditions is always a proper subject ofjudicial inquiry." Id. at 138.
The approach of the Brenneman court was followed one year later in Inmates of
Suffolk County Jail v. Eisenstadt, 360 F. Supp. 676 (D. Mass. 1973), aff'd, 494 F.2d
1196 (1st Cir.), cert. denied, 419 U.S. 977 (1974), in which the court held that, as a
facility, the Suffolk County Jail in Boston unnecessarily and unreasonably infringed
on the pretrial detainees' rights to reasonable freedom of motion, personal cleanliness,
and personal privacy. After reiterating that "the conditions for pretrial detention must
not only be equal to, but superior to, those permitted for prisoners serving sentences,"
id. at 686, quoting with approval, Hamilton v. Love, 328 F. Supp 1182, 1191 (E.D.
Ark. 1971), the court found a violation of the due process clause and affirmatively
ordered steps to be taken to provide the requisite relief. The court made specific orders
regarding clothing, physical examinations, mail, diet, exercise, showers, and visiting
hours, and it retained jurisdiction of the case to enter further orders as required. 360
F. Supp. at 690-9 1. See also Detainees of the Brooklyn House of Detention for Men
v. Malcolm, 520 F.2d 392 (2d Cir. 1975), in which the court held double ceiling and
overcrowding of pretrial detainees unconstitutional. When the City of New York maintained that it lacked the funds necessary to build additional facilities, the court stated
that it could order the release of the detainees unless the conditions were corrected
within a reasonable time. Id. at 399.
Another basis for challenging jail conditions is the cruel and unusual punishment
clause of U.S. CONST. amend. VIII. Although used sparingly, it can be used for an
effective challenge as illustrated in Holt v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970),
aff'd, 422 F.2d 304 (8th Cir. 1971), where the conditions of the Arkansas state prison
facility were so shocking that the entire prison complex was held to be in violation of
the eighth amendment.
In a more recent decision, McCray v. Burrell, 516 F.2d 357 (4th Cir. 1975), the
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II.

WASHINGTON'S STATUTORY FRAMEWORK
FOR JAILS

A.

Archaic, Ignored, and Insufficient Statutes

Many of Washington's local jail statutes have not been updated
since the time of their enactment in the latter part of the nineteenth
century. As a result, they are generally archaic and ineffective. For
example, one of the county jail statutes codified in R.C.W. Chapter
36.6318 reads, "The sheriff shall . . . cause all the cells and rooms
used for the confinement of prisoners, to be thoroughly whitewashed
at least three times in each year."'19 It is unlikely that this law is presently followed. Another statute provides that prisoners in county jails
may be punished by being placed on a bread and water diet.20 This
law apparently is still followed in some Washington counties. 21 One
statute provides that the hair of convicted felons may be closely
cropped. 22 Another provides authority for supplying each prisoner
23

with a Bible.

Court of Appeals for the Fourth Circuit delineated two tests for identifying a violation
of the eighth amendment in the context of the prison environment. The first inquiry is
whether the conditions of punishment are so shocking that they amount to cruel and
unusual punishment, and the second is whether the punishment constitutes a rational
means of reaching a permissible end, or whether it is instead arbitrary. The appellate
court accepted the district court's phraseology of the second test, i.e., "that there not
be 'a less severe alternative that would have achieved the purposes for which the confinement was imposed."' Id. at 368 n.3.
Other courts have found the cruel and unusual punishment prohibition directly applicable to detainees. See, e.g., Johnson v. Lark, 365 F. Supp. 289, 301-03 (E.D. Mo.
1973); Jones v. Wittenberg, 323 F. Supp. 93, 99-100 (N.D. Ohio 1971), aff'd sub. norn.,
Jones v. Metzger, 456 F.2d 854 (6th Cir. 1972). See also Note, ConstitutionalLimitations on the Conditionsof PretrialDetention,79 YALE L.J. 941, 951-53 (1970).
18. The most important-W ishington laws governing county jails are found in
WASH. REV. CODE §§ 36.63.010-.270 (1974).
19. Id. § 36.63.040.
20. Id. § 36.63.140 provides:
Whenever any person committed to prison is unruly, or disobeys any of the regulations established for the management of prisons, the sheriff or keeper may order
such prisoner in solitary confinement, and fed on bread and water only, unless
other food is necessary for the preservation of his health, and no intercourse shall
be allowed with the prisoner during such confinement, except for conveyance of
food and other necessary purposes, but the period of confinement shall not exceed twenty days for each offense.
21. JAIL INSPECTION REPORT, supra note 11, at 23.
22. WASH. REv. CODE § 36.63.130 (1974). See [1971] WASH. ATT'y GEN. Op. No.
12 which states that § 36.63.130 authorizes the Department of Social and Health Services, acting through the institutional superintendents, to regulate the length of hair
and beards of convicted felons.
23. WASH. REV. CODE § 36.63.060(7) (1974).

681

Washington Law Review

Vol. 51: 677, 1976

Other statutory provisions governing county jails are not necessarily archaic, but apparently are ignored nevertheless. One such
statute provides, "The county commissioners shall visit the jail of their
county once during each of their regular meetings. 2 4 Apparently this
law was written at a time when county commissioners met infrequently. It is doubtful that present day county commissioners visit
local jails with the frequency which the law requires, if at all. 2 5 Another statute that is rarely, if ever, followed provides, "The grand jury
of each county shall visit the jail of the county where the court is held
• . . [and] shall report to the court in writing, whether the rules of
the judges have been faithfully kept and observed .... ,,26 The same
duty is prescribed for the prosecuting attorney of each county for jails
27
not accessible to the grand jury.
The most important statutory provision governing county jails in
Washington provides that the judges of the superior courts shall prescribe "rules for the regulation and government of the jails. '28 The
statute details many areas subject to rulemaking, including ventilation
in the jail, prisoners' clothing, medical care, types of punishment, and
mail and visiting regulations. At first glance, the law appears adequate
to govern local jails and to provide for the protection of prisoners'
rights. There are, however, definite deficiencies in the law. Certain
areas of local jail operation are ignored by the statute. For example,
rules governing prisoner conduct, procedures for disciplining prisoners, and the provision of reading materials and libraries are not men29
tioned.
Another deficiency of this law is the failure of the legislature to recognize that superior court judges have neither the time nor the expertise to write rules for county jails. Often, the jail rules written by local
judges consist of no more than one page of directions for jail pris24. Id. § 36.63.110.
25. A lawsuit against the Snohomish County Jail in federal court, Bolding v. Jennings, 3 PRISON L. RPTR. 259 (W.D. Wash., Sept. 16, 1974), revealed that the County
Commissioners had not visited the Snohomish County Jail in the last several years.
26. WASH. REV. CODE § 36.63.110 (1974).
27. Id. § 36.63.110 provides, "The prosecuting attorney of each county shall also,
once in each year, visit the jails not accessible to the grand jury, and he shall make a
report to the superior court to the same effect as required of the grand jury."
28. Id. § 36.63.060 (1974).
29. It is possible to infer authority for such rules from id. § 36.63.060(9) regarding
punishment of prisoners for violation of prison rules, and id. § 36.63.060(10) regarding "other regulations . . . deem[ed] necessary," but a more explicit provision of
authority would seem advisable.
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oners. 30 Numerous local rules fail to mention the medical care services or the mail and visiting regulations that must be provided, even
though the statute requires rules governing these topics. 3 1 Additionally, even where the superior court judges establish rules for their respective counties, wide variations in the substance of the rules exist
statewide.
The laws governing city jails in Washington are even more sketchy
and antiquated than those governing county jails. The statute authorizing city jails simply states that cities and towns may "acquire, build,
operate and maintain jails, workhouses, workshops, stockades, and
other places of detention and confinement .... -32 Presumably, no
stockades are currently operated by any municipality, but a statute
does allow for the formation of a chain gang for persons incarcerated
in city jails and permits such persons to be compelled "to wear an ordinary ball and chain, while performing such labor."' 33 No statutory
provision currently exists requiring rules for city jails or prescribing
who is responsible for city jail rules. The result is that local police
chiefs have almost total control over what occurs in their city jails.
Recent Statutory Changes: PromisingBut Ineffective

B.

A statute was enacted in 1961 in an ineffective attempt to change
34
the poor record of jail administration in Washington. The statute
provides that the Director of Institutions3 5 in the State Department of
Social and Health Services shall make "at least yearly an inspection of

30. For example, the Jefferson County Jail in Port Townsend, the Pacific County
Jail in South Bend, and the Mason County Jail in Shelton, Washington, were inspected
by the ACLU County Jail Project during the summer of 1973, and were discovered to
have only one page of rules.
31. In addition to WASH. REV. CODE § 36.63.060 (1974), there is a growing body
of case law that requires correctional institutions to have written rules that are precise
and that are in fact communicated to each inmate. The leading case is Landman v.
Royster, 333 F. Supp. 621 (E.D. Va. 1971). See generally Millemann, Due Process
Behind the Walls, in PRISONER RIGHTS SOURCEBOOK 92 (M. Herman & M. Haft ed. 1973).
In contrast to many local jails, the regulations governing state penal institutions are
very detailed. See WASH. AD CODE § 275-88 (1975).
32.

WASH. REV. CODE § 35.21.330 (1974).

33. Id. § 9.92.130.
34. Id. § 72.01.420.
35. The title of this position is now Director of Adult Corrections Division, Department of Social and Health Services. Interview with Lucille Nelson, Department of
Social and Health Services, Northwest Regional Office, Seattle, Washington, Apr. 23,
1976.
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all jails and detention facilities .... .36 It also provides that the
Director shall have the power and duty to establish recommended
procedures concerning the health and welfare of jail prisoners; prescribe minimum standards for the operation of jails; recommend rules
for the control and discipline of prisoners; and recommend improvements in jail conditions to the local sheriffs and other officials.
The statute requires the Director to make annual reports to the legislature. Unfortunately, the statute generally is ignored as are many of
the earlier laws. Annual inspections of local jails did not begin until
1972 because funding for a full-time jail inspector was provided then
for the first time.3 7 Thereafter, in 1974 and 1975, complete inspections of all jails were not conducted because the jail inspector was
38
working with the newly created Jail Commission.
The recommended minimum standards were not established by the
Department of Social and Health Services until 1969. 39 Regrettably,
as the Washington 1972 Jail Inspection Report states, these standards
are generally not adhered to in local jails. 40 This was to be expected
since, as the Washington Court of Appeals observed, "the recommended minimum standards do not provide remedies for enforcement, nor do they establish penalties for noncompliance. ' 41 Although
36. WASH. REV. CODE § 72.01.420 (1974) (first enacted in 1961).
37. In 1962, several staff members of state penal institutions and the central office
of the Department of Social and Health Services visited larger jails in Washington. In
1964 and 1966 the classification and treatment chief of the Department of Social and
Health Services visited Washington jails, and in 1968 and 1970 a custodial captain at
the Washington Correctional Center at Shelton performed this function. In 1970 only
jails that were badly in need of repairs were visited. Finally, in January 1972 a fulltime jail inspector, Kenneth DeLacey, was hired through the Federal Government
Emergency Employment Act. Thus, 1972 and 1973 have been the only years since the
law's enactment that every known adult detention facility in the state was inspected.
JAIL INSPECTION REPORT, supra note 11, at 1.
38. The legislature did not waive the inspections in 1974 and 1975; nevertheless,
the Jail Commission and the Department of Social and Health Services determined (on
their own initiative) that the jail inspector should work with the Commission rather
than inspect jails. This determination was in violation of the mandate of WASH. REV.
CODE § 72.01.420 (1974) that, "The director of institutions shall make or cause to be
made at least yearly an inspection of all jails and detention facilities ......
39. A copy of the 1969 minimum jail standards and manual of operating procedures and a copy of the 1975 recommended minimum standards are on file at the
Washington Law Review. The 1969 standards cover such areas as jail personnel,
structural requirements, security, admission procedures, release procedures, records
system, discipline, health and sanitation, food service, employment of prisoners, and
program activities.
40.

The JAIL INSPECTION REPORT, supra note 11, at 4, indicates that the majority

of jails are without sufficient resources and personnel to approach the minimum standards.
41. Woods v. Burton, 8 Wn. App. 13, 18, 503 P.2d 1079, 1082 (1972), review de-
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the trial court in that case had found at least 25 violations of the rec:
ommended minimum standards in the Wapato City Jail, neither the
trial nor appellate court acted to remedy the existing problems because the legislature had not provided for enforcement of the standards. In light of this holding, it would appear that the ?ecommended
minimum standards have had virtually no effect on Washington
42
jails.
The passage of the 1974 City and County Jail Act is another example of the failure to provide needed jail reform in Washington. In
early 1973, the Governor established a task force on jail improvement. The duties of the task force were to explore the area of jail reform and to make recommendations to the Governor and the legislature. 43 The result of the task force's efforts was that House Bill 833
was proposed in the 1973-74 session of the Washington State Legislature. The bill proposed enforceable statewide minimum standards
governing the physical conditions of jails and the treatment to be accorded prisoners. The Department of Social and Health Services was
to have authority to establish the standards and to enforce them by
penalizing or closing deficient jails. The bill also provided for state
4
funding for necessary jail improvements and construction. 4
nied, 81 Wn. 2d 1010 (1973). The Washington Court of Appeals noted that the trial
court had found at least 25 violations of the recommended standards in the Wapato
City Jail, but nevertheless held that confinement there did not amount to cruel and
unusual punishment contrary to the U.S. CONST. amend. VIII and the WASH. CONST.
art. 1, § 14 because the conditions did not "shock its conscience" and were not "so
base or inhumane as to offend human dignity." 8 Wn. App. at 17, 503 P. 2d at 1082.
42. Compare Woods v. Burton, 8 Wn. App. 13, 503 P.2d 1079 (1972), review denied, 81 Wn. 2d 1010 (1973), with Smith v. Hongisto, 2 PRISON L. RPm. 284 (N.D.
Cal., Mar. 15, 1973), where the federal court relied on California's standards for jails
in determining the legality of the San Francisco City and County Jail. The Hongisto
court used the minimum standards as a test for compliance with the due process
clause of U.S. CONST. amend. XIV, § 1.The court stated:
Violations of the Minimum Jail Standards required by the laws of the State of
California are cognizable here under the Civil Rights Act as a violation of due
process requirements of the Fourteenth Amendment. The state may, of course,
jail those found to be in violation of state law, but such incarceration must be
in accordance with the requirements of the law. Due process requires that only
lawful punishment be imposed, and when persons are incarcerated under conditions violative of the laws of the state, the punishment exceeds that authorized
by law.
2 PRISON L. RPT. at 288.

43. The task force was largely a response to the Washington State Jail Report published in 1972. Kenneth DeLacey, the state jail inspector, had condemned a majority
of local jails as being unfit for human habitation.
44. One provision called for the state to provide up to 75% of the funds for any
new construction or substantial renovation of local jails. This was similar to the proposal contained in the 1975 Act, S.H.B. 93, 44th Legis., § 25 (1975).
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This bill, calling for enforceable standards, not just meaningless
recommendations, would have afforded greater protection for the
legal and human rights of prisoners in Washington jails. These proposals failed, however, rejected by a legislature that was ill prepared
for jail reform. The legislature instead passed the 1974 City and
County Jail Act 45 which established another independent commission to study the problems of jails. One duty of the Jail Commission
(Commission) was to design a more palatable jail law than that proposed in House Bill 833 and to formulate proposed minimum standards to be adopted later under the Washington Administrative Procedures Act.4 6 Another important duty of the Commission was to study

the fiscal impact of minimum standards and to propose methods of
financing local jails.
On December 1, 1974, the Commission submitted a report4 7 containing a proposed 1975 City and County Jail Act to the Washington
State Legislature and proposed statewide minimum standards which
would be promulgated if the new law were enacted. The legislature
again refused to enact a statewide minimum standards bill, even after
the recommendation of its own Commission. 48 The legislature balked
at the potential cost of implementing the statewide minimum standards. Instead, it extended the life of the Commission one year and
directed it to report back to the legislature on the the actual cost of a
statewide minimum standards bill. 4 9 The Commission issued its second
report in January, 1976, after a detailed cost analysis, and recommended passage of a jail standards law. 50 During the 1976 special

legislative session, the legislature again failed to institute jail reform
after hearings on a jail standards bill. 51 Although the Washington

45.

WASH. REV. CODE § 36.63A.010 et seq. (1974).

46.
47.

WASHINGTON STATE CITY & COUNTY JAIL COMM'N, REPORT TO THE WASHINGTON

Id. ch. 34.04.

STATE LEGISLATURE 1 (1975).

48. Other groups also lobbied for the passage of a jail standards bill. The Washington State Bar Association created a Jail Standards Project to work with the Jail
Commission and work for the passage of jail reform legislation. The American Civil
Liberties Union of Washington also worked for passage of jail reform laws, specifically
a jail prisoners' bill of rights. Free, Substandard and Inhumane: Jails in Washington,
5 Civ. LIBERTIES No. 9, at I, col. 1 (American Civ. Lib. Union of Wash., Dec., 1973).
49. Ch. 269, § 51(4)(b)(ii), [1975] Wash. Laws, 1st Ex. Sess. 910 (June 30, 1975
Appropriations Act).
50.

WASHINGTON STATE CITY & COUNTY JAIL COMM'N, REPORT TO THE WASHINGTON

STATE LEGISLATURE 5 (1975).

51.
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Legislature has recently passed laws that favorably affect Washington
jails, 5 2 these measures are wholly inadequate to remedy the most basic

problems of local jails.
III.

THE LEGISLATIVE FAILURE

As one Washington court has indicated, the problem of jails in
Washington is largely a legislative problem. 53 The Washington State
Legislature, however, has failed to respond to the problems of local
jails. Washington's jails are still governed by the archaic and ineffec52.

The Uniform Alcoholism and Intoxication Treatment Act, WASH. REV. CODE

§§ 70.96A.010 et seq. (1974) (enacted in 1972 and effective January 1, 1975), provided

that persons "found in an intoxicated condition," id. § 70.96A.190, could no longer be
arrested and taken to jail. Prior to this law the "drunk tanks" in local jails were often
the most crowded and frequently used cells. See generally R. GOLDFARB, JAILS: THE
ULTIMATE GHETTO 193-285 (1975). The effect of this law should be to significantly
decrease jail populations. See Note, Uniform Alcoholism and Intoxification Treatment
Act.. . Decriminalizationof Alcoholism ....50 WASH. L. REV. 755 (1975).

A recently enacted mental commitment statute, WASH. REV. CODE §§ 71.05.010 et
seq. (1974), should also remove a number of individuals that have historically occupied
Washington's jails: those persons awaiting a hearing to determine if they should be
involuntarily committed for mental illness. The statute provides that "no ...jail shall
be an *evaluation and treatment facility" within the meaning of the act. Id. §
71.15.020(16) (1974).
Despite these reform efforts, local jails are still used to hold psychiatric patients.
An article in the Seattle Post-Intelligencer, Nov. 12, 1975, at Cl, col. 1, reported that
of the 20,000 jail bookings per year in the King County jail, 524 were psychiatric
patients, which may be compared with Harborview Medical Center's 1,200 psychiatric
admissions per year. In other jails throughout the state, psychiatric patients are confined until they can be transferred to medical facilities. According to one King County
Jail psychiatrist, police officers bring mentally disturbed individuals to jail when they
should be diverted to hospitals or when the individuals are refused admittance by a
hospital. Id. Seattle Municipal Court Judge Patrick Corbett was quoted as saying:
I have on occasion threatened to put hospital administrators in jail for impeding
an officer by failing to admit a patient when the officer brings him in. I would
hope that, as we have done with drunks, we could create a place, a system or a
method where the jails aren't used to house the mentally ill.
The State Criminal Justice Training Act, WASH. REV. CODE ch. 43.101 (1974), creates a special appointive board on correctional training standards and education which
is charged with providing "programs and standards for the training and education of
correctional personnel." Id. § 43.101.090(4). Numerous jail officers from around the
state have attended classes offered by the State Criminal Justice Training Center.
Other statutes potentially affecting local jails are id. § 72.64.100-.110, authorizing
the Department of Social and Health Services to establish and operate "regional jail
camps" and to contract with counties to confine prisoners; no such jail camps have
been established; § 9.92.130-.140, permitting city and county jails to compel sentenced
prisoners to work.
53. The court stated with reference to the recommended minimum standards,
"These are legislative problems which the courts should not resolve." Woods v. Burton, 8 Wn. App. 13, 18, 503 P.2d 1079, 1082 (1972), review denied, 81 Wn. 2d 1010
(1973).
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tive laws described in Part II. No statewide minimum standards exist,
nor have state-sponsored jail inspections been consistently required.
54
As the ACLU County Jail Report states:
A central problem with the jails is not that they are old and in need of
repair. It is not that they fail to provide even minimal decent living
conditions. It is that they are run in a standardless manner. The consequence of not having rules to guarantee constitutionally protected
rights, of no minimal standards that define the limits of permissible
conduct or define methods of discipline, and of no standards to define
conditions of incarceration, is that decisions are made locally and arbitrarily, with reference only to the availability of funds and to the
peculiarity of the jail administrator.
The sheriffs, chiefs of police, and judges, who currently exercise great
discretion in the operation of local jails, are not experts in the requirements of physical space, inmate cleanliness, or, except perhaps judges,
rules for the protection of inmates' free speech and due process rights.
Yet such expertise is needed in order to operate jails in which the
human and constitutional rights of the inmates are protected. A state
agency or independent commission, with appropriate resources and
expertise, is the only governmental unit that can draft carefully defined
minimum standards to effectively reform local jails, and only the state
legislature can mandate such reform.
The National Advisory Commission on Criminal Justice Standards
55
and Goals has argued for statewide minimum standards:
Because existing jails and local short-term institutions are consistently deficient in meeting modern program standards, improved levels of performance must be sought. ...
Standards for facilities and operational performance prevail in virtually every other public institutional sector. School systems are governed by a variety of codes and enforced standards. Regulations cover
personnel qualifications and certification, program activities, and the
health and safety aspect of facilities. Medical facilities are subject to
compliance with recognized performance standards for both staff and
facility. These institutions are inspected regularly. It should be no different in the area of corrections. Therefore, professional standards for

54.

ACLU REPORT, supra note 12, at 24.

55. NATIONAL ADVISORY COMM'N ON CRIM. JUSTICE STANDARDS AND GOALS, CORRECTIONS, 294-95 (1973).
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program operations and environmental conditions should be legislated
and enforced.
This is not to say that enforceable minimum standards will solve all of
the problems of jails. More basic reforms are also necessary. For
instance, it would be a substantial improvement to establish minimum
security community corrections facilities, and to increase the use of
56
personal recognizance and alternative sentencing.
IV.

ENFORCEABLE STATEWIDE MINIMUM STANDARDS
FOR JAILS

A jail standards law must address five issues:
(1) Whether the minimum standards for jails will be enacted in a
statute or in administrative rules;
(2) What aspects ofjail operation the standards will govern;
(3) Who will administer the application and enforcement of the standards;
(4) How the standards will be enforced; and
(5) What financial assistance the state will provide to encourage local
jails to conform to the minimum standards.
More than twenty states have enacted laws establishing enforceable
minimum standards for local facilities. 57 These statutes address the
above issues in a variety of ways, providing different models for
Washington legislation. Oregon, for example, has included substantive
standards in its enacting legislation. 58 These standards include 24hour supervision of confined persons; personal inspections of each
prisoner at least every hour; three meals a day; no physical punishment; no censorship of certain mail; and formulation of plans to deal
with emergencies within the jail. 59 Other states delegate the authority
56. One such attempt to reduce the use of jails is the Special Adult Supervision
Programs Act, WASH. REV. CODE §§ 9.95A.010 et seq. (1974). The law, modeled after
a similar California statute, is designed to "reduce the necessity for commitment of
adults to either state or county institutions for convicted persons, by providing state

subsidies for probation programs." Id. § 9.95A.010. The more successful a county is
at reducing the number of people confined in jail and prison, the more state money
the county will receive. See R. Smith, A Quiet Revolution: Probation Subsidy (HEW,
Delinquency Prevention Rep., 1972), for an evaluation of the California program.
57.
58.

ABA COMM'N ON CORRECTIONAL FACILITIES AND SERVICES, supra note 7, at 5.
ORE. REv. STAT. §§ 169.010 et seqe. (1975).

59.

Id. § 169.075.
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to promulgate standards to various public entities. Arkansas has created a Criminal Detention Facilities Board composed of the Director
of the Department of Corrections, a county judge, a circuit judge, a
sheriff, a municipal police chief, a prosecuting attorney, and two citizens. 60 Texas has created a Commission on Jail Standards composed
of nine governor-appointed members, to include one licensed medical
practioner and five state citizens. 6 1 Nebraska authorizes a state
agency, the Department of Corrections, to establish minimum stan62
dards through consultation with other state agencies and officials. It
is suggested that the best statutory model is that which adopts in statutory form certain basic rights such as the prohibition of corporal punishment and censorship of attorney-client mail. Other standards governing areas such as cell size or recreational facilities should be
adopted through rulemaking to permit updating and revision without
63
the need for legislative action.
All aspects of jail operation should be governed by statute or administrative regulation. The physical requirements of the jail facility, 64 the administrative framework, 65 the services to be provided, 66
and the rules of conduct and procedures for discipline 67 should be
60. ARK. STAT. ANN. § 46-1202 (Supp. 1975).
61. TEX. REV. CIV. STAT. ANN. art. 5115.1 (Cum. Supp. 1975). Under S.H.B. 93,
44th Legis. § 3 (1975), the Washington State Jail Commission would consist of eleven
members appointed by the governor: two elected municipal officials, two members of
a county legislative authority, two county sheriffs, one county prosecutor (or municipal attorney), three citizens (one of whom has been incarcerated in a jail), and the
Secretary of the Department of Social and Health Services. At least iwo members of
the Commission would be drawn from minority groups and four would reside east of
the Cascade Range.
62. NEB. REV. STAT. §§ 83-948 et seq. (Supp. 1975).
63. The statute proposed by the Washington State Jail Commission gives complete power to the Commission to adopt standards pursuant to the Administrative
Procedures Act. See S.H.B. 93, 44th Legis. § 5(1) (1975).
64. Two examples are the number of showers per inmate and the type of bedding.
See generally NATIONAL SHERIFFS' ASS'N, HANDBOOK ON JAIL ARCHITECTURE (1975),
which discusses predesign considerations as well as architectural guidelines for jail

construction.
65. For example, the number of jail officers per inmate and the training required
for jail personnel should be governed by the standards. See generally NATIONAL
SHERIFFS' ASS'N, HANDBOOK ON JAIL ADMINISTRATION (1974), which discusses the problems of planning, budgeting, reporting, and personnel selection.
66. Educational, recreational, and medical services should be provided. The health
care problems and minimum requirements adhered to by various local facilities are
outlined in ABA COMM'N ON CORRECTIONAL FACILITIES & SERVICES, MEDICAL AND
HEALTH CARE IN JAILS, PRISONS AND OTHER CORRECTIONAL FACILITIES (1974).
67.

King County Jail has instituted a program, in conjunction with the Seattle-King

County Bar Association, whereby volunteer attorneys sit on the disciplinary hearing
committee daily, along with jail officials, to hear cases and issue decisions involving the
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detailed by such standards. Finally, and perhaps most importantly, a
prisoners' bill of rights should be adopted to insure protection of the
inmates' rights. Among these enumerated rights should be the right to
personal safety, the right to be free from cruel and unusual punishment, the right to a healthful environment, the right to reasonable
communication with family and attorney, the right not to be racially
segregated, the right to a system of inmate discipline that is consistent
with due process, the right to prepare and file legal papers in court
and to. have* access to the courts, the right to reasonably exercise
freedom of religion, and the right to send and receive mail unopened
except where there is good cause to suspect a security violation. 68 Such
detailed standards will mean, in essence, that the agency or commission adopting the standards will be writing the rules for jails. Local
officials should be allowed to expand the rules, but not restrict the
69
rights granted thereunder.
Enforcement and application of the standards may be overseen by
a commission, a board with citizen representation, 70 or a state corrections department. 71 In Washington the Jail Commission's proposed
statute assigns the task of jail inspection and enforcement of standards
to the Department of Social and Health Services, with review of en72
forcement decisions by the Commission.
An essential part of any statewide minimum standards law is the
mechanism for enforcing the standards. In Texas the Commission
may prohibit confinement of prisoners in the noncomplying jail and
immediately transfer them to another detention facility. The cost of
transportation and maintenance of the prisoners transferred will be
borne by the county responsible for the nonconforming jail.73 In Arkansas a grand jury may be convened to initiate appropriate correcinfraction of jail rules by inmates. This program has attracted national attention. See
Seattle Times, Dec. 10, 1975, at BI, col. 1. See also Wolff v. McDonnell, 418 U.S.
539 (1974), for the due process requirements for disciplining convicted prisoners.
68. For further elaboration, see NATIONAL SHERIFFs' ASS'N, HANDBOOK ON INMATES'
LEGAL RIGHTS (1974).

69. WASH. REV. CODE § 36.63A.060 (1974) charges the Jail Commission with the
duty of formulating proposed minimum standards for 19 separate aspects of jail operation. Among the areas covered are education, visitation, correspondence, exercise and
recreation, discipline, religion, and the posting of rules of jail conduct. For a discus-

sion of what the Commission has done, see text accompanying notes 47-50 supra.
70. See, e.g., the Arkansas and Texas statutory schemes, notes 60 & 61 supra.
71. See, e.g., the Oregon and Nebraska statutory plans, notes 58 & 62 supra.
72. See S.H.B. 93, 44th Legis. §§ 7, 8 (1975).
73. TEx. REV. Civ. STAT. ANN. art. 5115.1, § 11(d), (e) (Cum. Supp. 1975).
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tive action, and closure of the detention facility, or the objectionable

portion thereof, may result.7 4 In Oregon the Attorney General may
initiate appropriate legal action to insure compliance with the statutory standards. 75 Proposed legislation in Washington would allow for
conditional certificates of compliance for noncomplying jails, although it also provides for the closure of jails.7 6 It is suggested that

sanctions for noncompliance be automatic-activated by operation of
77
law-with no provision for conditional compliance.
Finally, there should be a provision in the jail standards law that
deals with the cost factor, i.e., the cost assumed by the state rather
78
than the local governments of bringing local jails up to standard.

74. ARK. STAT. ANN. § 46-1207 (Supp. 1975).
75. ORE. REV. STAT. § 169.080 (1975).
76. The legislation proposed by the Jail Commission provides that the Department
of Social and Health Services inspectors have the duty of issuing certificates of compliance to jails. The proposed law permits a jail to receive a "conditional" certificate of
compliance. Thus, jails can continue to operate even though they may not comply
with all of the minimum standards established by the Commission. 'I he proposed law
gives jails that operate primarily as correctional facilities, housing mainly post-conviction inmates, five years to comply with the minimum standards governing the physical
condition of the facilities. Jails designed primarily as holding or detention facilities,
confining pretrial detainees or prisoners with less than ninety-day sentences, are allowed two years to comply with the physical standards, with the possibility of a twoyear extension. Standards other than those governing the physical facilities of a local
jail
shall be met in accordance with time limitations as may be set by the commission
in individual cases, taking into consideration the magnitude and seriousness of the
deficiencies and the potential effects on the health and safety of jail inmates, the
cost of correcting said deficiencies, and other information deemed relevant by the
commission.
S.H.B. 93, 44th Legis. § 7 (1975).
The proposed law does provide for closure of certain jails that fail to meet enforceable statewide standards. Jails must first be given notice of their deficiencies by the
Department of Social and Health Services, with a time limit for correction of these
deficiencies. If the problems are serious enough, there is a provision for immediate
closure. If the jail officials are dissatisfied with the notice of deficiencies, the time limit
allowed for correction, or the notice of immediate closure issued by the Department
of Social and Health Services, the officials can obtain review under the Administrative
Procedures Act. Review may be had before three Commission members or a hearing
officer appointed by the Commission. Generally, enforcement of a closure order must
be obtained by the Attorney General in the local superior court. If the deficiencies are
serious, however, immediate closure may be ordered. Id. § 8.
77. See generally ABA COMM'N ON CORRECTIONAL FACILITIES AND SERV., STATEWIDE JAIL STANDARDS LEGISLATION-AS A BAR PRIORITY (1973).

78. The Jail Commission's proposed law creates an "incarceration service reimbursement fund" in the state treasury. This fund would reimburse local government
for certain detention and correctional services which they provide. For example, the
fund would pay for medical expenses exceeding $250.00 if the inmate is unable to
pay. The proposed law also establishes a "local jail improvement and construction
account" in the state treasury. Local governments can obtain matching funds from the
state for up to 75% of the cost of new construction or for remodeling jail facilities.
See the similar provisions of S.H.B. 93, 44th Legis. §§ 20, 25 (1975).
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Apparently, the primary reason for the Washington Legislature's
failure to enact a jail standards law has been its concern with cost.7 9
Its fear that effective legislation will cost too much, however, is not an
adequate justification for its failure to enact certain minimum standards which will not require large expenditures."s At the very least,
jail conditions or polthe lack of funds cannot excuse unconstitutional
8s
stated:
Love
v.
Hamilton
in
court
icies. As the
Inadequate resources can never be an adequate justification for the
state's depriving any person of his constitutional rights. If the state
cannot obtain the resources to detain persons awaiting trial in accordance with minimum constitutional standards, then the state simply will
not be permitted to detain such persons.
Moreover, the failure to protect prisoners' rights through legislation
will require the expenditure of taxpayers' money in litigating suits
brought by jail prisoners or prisoner-support groups. Recently, several
such suits have been successfully litigated8 2 and more will certainly
79. The Jail Commission contracted with the Correctional Economics Center of
the American Bar Association, Washington, D.C., to estimate the cost of bringing all
Washington jails up to the proposed standards recommended by the Commission. The
cost of implementing the standards was reported in two categories, capital and noncapital:
(1) CAPITAL

Remodeling Costs ............................
Total New Construction Costs .........................
...................................
Total .......
(2) NONCAPITAL:

Increase in Personnel Costs ...........................
Increase in Supplies Costs .............................
Increase in Services (includes medical) .....................
...................................
Total .......
Grand Total .....................................

.....

$24,919,937
19,601,147
$45,621,084
$1,661,967
..
50,224
322,631
$ 2,034,822
$47,555,906

WASHINGTON STATE CITY & COUNTY JAIL COMM'N, REPORT TO THE WASHINGTON STATE

LEGISLATURE 3 (1976).

80. For example, a state statute prohibiting jail officials from opening attorneyclient mail would cost nothing. Similarly, requiring jail inmates to be advised, through
adequate jail rules, of the conduct for which they might be disciplined and the type
of discipline they might be subjected to would cost very little.
81. 328 F. Supp. 1182 (E.D. Ark. 1971). In Brenneman v. Madigan, 343 F. Supp.
128, 139 (N.D. Cal. 1972), the court stressed that "vindication of constitutional rights
cannot be made dependent on any theory that it is less expensive or more expedient
to deny them than to afford them." Id. at 1194. In Inmates of Suffolk County Jail v.
Eisenstadt, 360 F. Supp. 676 (D. Mass. 1973), aff'd, 494 F.2d 1196 (1st Cir.), cert.
denied, 419 U.S. 977 (1974), the court noted that "constitutional requirements cannot
be satisfied without construction of a new jail and, more immediately, the addition of
staff. Without question, this will impose an economic burden upon the taxpayers of
Suffolk County .... But it is fundamental that a deprivation of constitutional rights
may not be justified upon economic considerations." Id. at 687.
82. See text accompanying note 10 supra. In Boldings v. Jennings, 3 PRISON L.
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follow if the legislature fails to remedy the condition of Washington's
jails.
V.

CONCLUSION

The statutes governing city and county jails in Washington are
archaic, ineffective, and largely ignored. The adoption of the 1974 City
and County Jail Act failed to produce meaningful changes, and Washington's jails are still governed by local officials, subject to the availability of local funds and local attitudes about prisoner care. No statewide enforceable minimum standards currently exist to guarantee the
proper physical condition of jails or the humane treatment of inmates.
The rights of jail prisoners deserve the protection of a statute establishing enforceable statewide minimum standards for jails. Without such
legislation, Washington's jails will continue to be the deplorable
83
human warehouses that have been so soundly condemned in the past.

RPTR. 259 (W.D. Wash., Sept. 16, 1974), decided by consent decree, the United States
District Court for the Western District of Washington, provided, among numerous
reforms, that the Snohomish County Jail must close its tiny isolation cell, must not
use corporal punishment to discipline prisoners, and must not interfere with the first
amendment rights of inmates by reading their mail and by denying them books, newspapers, and magazines. In Clark v. King County, No. 788716 (Wash. Super. Ct., King
County, Dec. 3, 1974), prisoners confined in a segregation unit of the King County Jail
without due process sued for damages and a preliminary injunction. Although the issue
of damages is still pending, a consent decree provided that the segregation unit could
not be used unless due process procedures were followed. In Robinson v. Peterson,
No. 43269 (Wash., May 14, 1974), the Washington Supreme Court accepted jurisdiction of a suit filed against the Pierce County Jail in Tacoma. Id. No. 226821 (Wash.
Super. Ct., Pierce County, 1974). The Washington Supreme Court had original and
exclusive jurisdiction because the jail inmates were suing superior court judges in addition to the Pierce County Sheriff, requesting that they be compelled by issuance of a
writ of mandamus to adopt new rules for the jail. The court remanded the case to
the trial court level for the preparation of a record and entry of conclusions of law.
Id. No. 43269 (Wash., May 15, 1974). Subsequently, a visiting superior court judge
found that the Pierce County rules were deficient in some respects, as the prisoners
had alleged. Id. No. 226821 (Wash. Super. Ct., Pierce County, 1975). Review is currently pending in the Washington Supreme Court.
See also Taplin v. Klundt, No. C-75-251 (E.D. Wash. 1975) (pending action against
the Walla Walla County Jail). For jail suits in other states, see Collins v. Schoonfield,
344 F. Supp. 257 (D. Md. 1972); Commonwealth ex rel. Bryant v. Hendrick, 444 Pa.
83, 280 A.2d 110 (1971); Hamilton v. Schiro, 338 F. Supp. 1016 (E.D. Pa. 1970);
Johnson v. Lark, 365 F. Supp. 289 (E.D. Mo. 1973); Jones v. Wittenberg, 323 F.
Supp. 93, enforced, 330 F. Supp. 707 (N.D. Ohio 1971), aff'd sub nom. Jones v. Metzger, 456 F.2d 854 (6th Cir. 1972); Kersh v. Bouds, 364 F. Supp. 590 (W.D.N.C.
1973); Miller v. Carson, 392 F. Supp. 515 (M.D. Fla. 1975); Taylor v.',terrett, 344 F.
Supp. 411 (N.D. Tex. 1972), aff'd in part,.rev'd in part, 499 F.2d 367 (5-th Cir. 1974);
Wayne County Jail Inmates v. Wayne County Bd. of Comm'rs, 391 Mich. 359, 216
N.W.2d 910 (1974); Wilson v. Beame, 380 F. Supp. 1232 (E.D.N.Y. 1974).
83. See note 12 and accompanying text supra. Hopefully, the following quotation

694

Jails
will not apply to Washington's jails in the year 1980:
If the past efforts at reform are any indication, the prospects for jail reform
are gloomy, indeed. From their very inception, jails have been described by astute
practitioners and thoughtful scholars alike as cesspools and schools of crime. With
few exceptions, they violate every standard of human decency, destroy the spirit,
and threaten the sanity of those imprisoned within. Yet, despite decades of indictments, jails have remained essentially unchanged and continue to be the most
irrational element in the entire criminal justice system.
Flynn, Jailsand CriminalJustice, in PRISONERS INAMERICA 73 (L. Ohlin ed. 1973).
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